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Facts

The Appellant requested a copy of the report into the investigation of his alleged harassment by Mr Martin the CEO of Waterways Ireland and recruitment practices in the organisation. 

During the IC’s investigation of his complaint parts of the report which reflected the part of his request which was treated as a subject access request under the Data Protection Act (DPA) and the findings and conclusions of the investigators were disclosed. The Commissioner upheld the refusal by DCAL not to disclose those parts of the report relating to:

1. statements and opinions expressed by individuals in relation to Mr McTeggart’s allegations; and

2. biographical and other identifying information relating to officials in Waterways Ireland;

on the basis that they were exempt under ss.40(2) and 41(1) FOIA. 

Findings 

The Tribunal firstly considered whether the request contains personal information under s.40(2) and whether the information was provided in confidence and therefore the s.41 exemption is engaged. Secondly, if they were engaged, in regard to s.40(2) the Tribunal would consider whether the disclosure of personal information to third parties would be fair and lawful processing and in regard to s.41 whether the information is confidential information in the terms of the section and if so whether there is a public interest defence where the public interest in disclosure outweighs the public interest in the maintenance of the duty of confidentiality.

Confidential Information 

In relation to the first category of information the Tribunal found that the witnesses had provided the information in confidence so that s.41(1) was engaged applying the test in Derry City Council v Information Commissioner. In relation to the question of whether there is a public interest defence, the Tribunal found that in relation to some of the information, the public interest in disclosure outweighed the public interest in the maintenance of the duty of confidentiality.  

Personal Information

In relation to both categories of information the Tribunal found that most of the redacted information, which was not confidential information, was personal information. The Tribunal adopted the test in The Corporate Officer of the House of Commons v The Information Commissioner and Norman Baker, and that paragraph 6 of Schedule 2 DPA requires a consideration of the balance between:  (i) the legitimate interests of those to whom the data would be disclosed which in this context is a member of the public (section 40 (3)(a)); and (ii) prejudice to the rights, freedoms and legitimate interests of the data subjects or witnesses to the investigation and that only where (i) outweighs (ii) should the personal data be disclosed.

Conclusion 

The Tribunal held that the IC was correct in finding that the two exemption were engaged in relation to two categories of information and subsequently allowed the appeal.

