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REASONS

1. Research on transmission of bovine tuberculosis to cattle is a subject of great interest
to many, informing a debate “which engenders very strong feelings on both sides”:
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R. (NFU) v DEFRA [2020] EWHC 1192 (Admin). That interest includes scrutiny of
data that may ultimately affect government policy. On 22 November 2018 Mr Hendy
requested information from the Animal & Plant Health Agency, an executive agency
of Department for Environment, Food and Rural Affairs, concerning tuberculosis
rates in cattle. APHA considered it to be vexatious, so refused to comply with it. On
22 July 2019 the Commissioner issued a decision notice agreeing with APHAI, against
which Mr Hendy has appealed.

In a decision dated 13 May 2020t the Tribunal allowed Mr Hendy’s appeal in part,
but only to the extent of finding that the Commissioner had erred in finding that the
request fell to be considered under the Environmental Information Regulations 2004
(“EIR”) rather than the Freedom of Information Act 2000 (“FOIA”). The conclusion
that the request was vexatious was upheld. That decision was then set aside by Upper
Tribunal Judge Mitchell on 19 November 2021iii, upon Mr Hendy’s onward appeal.
The proceedings were remitted to this Tribunal to be decided afresh.

Factual and procedural background

3.

The following uncontroversial background stands as findings of fact.

The 2017 Request / Request 1

4.

5.

Before coming on to the present request for information, it is necessary to set the
scene by describing a previous request made by Mr Hendy on 11 September 2017.
The evidence before us calls it the “2017 Request”. Upper Tribunal Judge Mitchell
called it “Request 1”7 and described it as follows: (“OTF” means ‘officially TB-free’;
“OTFW” means ‘officially TB-free withdrawn’, meaning that the herd’s TB-free
status has been withdrawn):

3. On 11 September 2017, Mr Hendy requested disclosure of certain information held
by APHA. Mr Hendy’s clarified request sought “3 quantities” of information
relating to 2003 to 2016 namely (a) “cattle herds registered on SAM” (as I
understand it, SAM is APHA's computerised administration system); (b) “disease
restricted herds — during (Only OTF withdrawn)”; and (c) “incidents OTF
withdrawn”.

5. Mr Hendy’s request for information incorporated certain “conditions’, set out using
an ‘either/or” formulation. Mr Hendy argues that these conditions were intended
to limit the scope of his request. While I need not set out the conditions in full, 1
observe that the ‘either’ part of the conditions identified cattle herds by reference to
animal movements and TB tests, and the ‘or’ part by reference simply by reference
to movement of animals onto a herd.

The 2017 Request was rejected by APHA as requiring work above the relevant cost
limit of £600 - a sum taken for present purposes to represent 24 hours” work. It
reached that conclusion after commencing a sampling exercise limited to 2016



information only. This was abandoned after the creation of even an incomplete data
set for just 2016 took 42 hours of staff time; the request would plainly exceed the cost
limit. To comply with its duty under s.16 of FOIA to provide advice and assistance
as to how a refined request might come within the cost limit, APHA suggested an
alternative request for just:

- the number of herds registered on SAM on the last day of each year for 2011-2016, or

- the number of herds which had an OTFW TB incident during the year as these would
also be disease restricted herds, or

- the number of OFT10. W incidents during the year for example the herd had an open
OTFW incident at some point during that year.

If you were to make a new request for a narrower category of information, it may be that
we could comply with that request within the appropriate limit, although we cannot
quarantee that that will be the case.

6. Dissatisfied, Mr Hendy complained to the Commissioner. In a decision notice of 23
March 2018 the Commissioner agreed that compliance with the 2017 Request would
exceed the cost limit, and concluded that APHA had complied with its s.16 duty. Mr
Hendy appealed. His arguments included that APHA and the Commissioner had
misunderstood the “either/or” conditions within the 2017 Request as expanding his
request rather than limiting it, and that compliance would come under the cost limit
if APHA were to create or acquire better reporting tools or analysts. In a decision
dated 11 October 2018 the Tribunal dismissed that appeal, holding that application
of Mr Hendy’s limiting conditions would not bring the cost below the limit and that
FOIA did not require a public authority to upgrade its staff, equipment and systems
in order to reduce the cost of complying with a request for information.

The 2018 Request / Request 2

7. This is the present request for information made on 22 November 2018, with which
this appeal is concerned. Again, the evidence before us refers to it as the 2018 Request
and the Upper Tribunal refers to it as Request 2. We set it out in full:

QUANTITIES

Please provide the following 3 quantities for each of the years 2015 and 2016.
o Cattle herds registered on SAM
e Disease restricted herds — during (Only OTF withdrawn)
o Incidents OTF withdrawn

Definitions for each of these three quantities are as follows.



Definitions

Cattle herds registered on Sam

The number of herds registered as active on the APHA 's SAM system.
Disease restricted herds - during (Only OTF withdrawn)

These are herds which were not officially TB-free due to OTF being withdrawn (i.e.
herds under movement restrictions with OTF status withdrawn) at some point
during the period shown, due to a TB incident. A herd with more than one incident
in the period will be counted more than once.

Incidents OTF withdrawn

New herd incidents where OTF status was withdrawn from the herd due to the
detection of lesions typical of TB during post-mortem examination of one or more
test reactors or inconclusive reactors, or where samples from one or more reactor,
inconclusive reactor or a slaughterhouse case produce positive culture results for
Mycobacterium bovis (the causative bacterium of bovine TB).

CONDITIONS

Please provide the quantities shown [above] for holdings (CPH's) which have satisfied
all of the following conditions, for 5 years prior to the report year.

1.  Have existed in Devon,

2. have undergone annual whole herd tests,
3. have only ever consisted of one herd, and
4. have had animals moved into it.

In addition to this, please also provide the quantities shown [above] for holdings (CPH's)
which have satisfied all of the following conditions, for 5 years prior to the report year.

1.  Have existed in Devon,

2. have undergone annual whole herd tests,
3. have only ever consisted of one herd, and
4. have not had animals moved into it.

8. APHA'’s response to Request 2 was to reject it as vexatious. APHA considered that
Request 2 was identical to Request 1, save that it only sought information for 2015



and 2016: ignoring the sampling exercise for 2016 which had taken 42 hours before
being abandoned. APHA also considered that its section 16 advice had been ignored
and that Request 2 attempted to re-open a matter substantially similar to that which
had already been fully addressed, including on appeal. Its email continued:

The effort to meet your TB statistical data requests is a strain on APHA's time and
resources. This has already been outlined in detail to you on your previous request
correspondence.

In the last three years APHA has received twelve TB related requests for information
from you. Of these, you had requested two internal reviews both of which you then
referred to the Information Commissioner (ICO). APHA's decisions were upheld by the
ICO on both occasions. APHA have also been involved in two First Tier Tribunals on
your requests for TB information, both of which upheld APHA's decisions. We are
therefore not obliged to consider this request further and, in accordance with section 17(6)
FOIA, will not respond to further requests of a similar nature or on the same topic of TB
related statistical information.

The Decision Notice

9. Following APHA'’s decision being maintained on internal review, Mr Hendy
complained to the Commissioner on 20 March 2019. In the decision notice of 22 July
2019 the Commissioner first decided that the applicable regime was that contained
in EIR, rather than FOIA as applied by APHA. EIR nonetheless contained an
equivalent provision to s.14 of FOIA, which applies where a request is deemed to be
manifestly unreasonable either by virtue of costs or because the request is deemed to
be vexatious. We do not set out the entirety of the Commissioner’s reasoning, but it
can be seen that the number of requests made by Mr Hendy, their technicality, and
the resulting burden placed on APHA’s staff were all held to amount to
vexatiousness. That conclusion was not outweighed by public interest in disclosure,
wider statistics already being released online and Mr Hendy’s requested information
only likely to be of use to data scientists rather than the general public.

The Upper Tribunal decision

10. We have summarised this Tribunal’s previous decision on this appeal at paragraph
2. On appeal to the Upper Tribunal, Mr Hendy argued that this Tribunal had failed
to properly address the way in which he had narrowed the scope of Request 2 in
accordance with the outcome of Request 1. As previously noted, APHA and the
Commissioner considered the requests to be identical save for the years requested.
After setting out his own comparison of the two requests, UT] Mitchell’s conclusions
were as follows:

15. On my reading of both requests for information, it is tolerably clear that Mr
Hendy'’s ‘conditions’ were intended to qualify, in a herd-specific manner, the
headline request for information (i.e. Mr Hendy's 3 ‘quantities’ of information).
This intention was expressed far more clearly in Request 2 but, if Request 1 is read
as a whole, I think the conditions were intended to serve the same purpose that is to



16.

qualify, or ‘condition’, the headline request for information. However, this intention
did not really leap from the page.

It seems to me clear that, on both requests, Mr Hendy did not seek information
about every cattle herd registered on SAM, every disease restricted herd and every
incident of OTF status being withdrawn. That information was sought only for
herds caught by his ‘conditions’. Both requests related to herds with certain
common characteristics namely they ‘existed” in Devon, had undergone annual
whole herd tests and had only ever consisted of one herd. The herd-types were
differentiated by the fourth characteristic. In Request 2, this identified herds that
had had animals moved onto the herds and those which had not (i.e. animal
movements). Since Request 2 was replicated in one of Request 1’s two sets of
conditions (the ‘or” set), Request 1 could have been satisfied by providing, in
relation to a particular year, the same information as Mr Hendy subsequently
sought in Request 2. Alternatively, Request 1 could have been satisfied by providing
information about two other herd-types differentiated according to whether a tested
animal had or had not been moved into the herd. Request 2 omitted herd-types
differentiated according to animal testing. Iam labouring this point because (a) Mr
Hendy's case relies, to a significant extent, on an argument that Request 2 was less
onerous to satisfy than Request 1; but (b) the differences between the two requests
only become apparent, in my view, upon close analysis.

11. We respectfully agree with that analysis, from which neither respondent has asked
us to depart. It then informed UT] Mitchell’s consideration of whether this Tribunal
had erred in law, which (so far as material) was as follows:

61.

62.

The second aspect of the ground of appeal is that the First-tier Tribunal erred in law
by failing to deal with Mr Hendy's arqument that his compliance with the Request
1 advice was material to whether Request 2 was vexatious. Mr Hendy did not argue
before the First-tier Tribunal that he had fully complied with the Request 1 advice.
As I have said, he discounted the three specific suggestions made by APHA because
that would not give him the right information. However, he clearly did arque that
Request 2 was narrower than Request 1 because it only related to two years, rather
than thirteen, and that his redrawn conditions omitted that part of Request 1 which
he thought APHA had found most burdensome namely TB test record data. To that
extent, Mr Hendy mounted a case that, in certain respects, he had sought to narrow
his request for information, as APHA’s Request 1 advice had said he should. In my
judgment, the First-tier Tribunal erred in law by failing to deal with this aspect of
Mr Hendy’s case.

Paragraphs 50 to 54 of the First-tier Tribunal’s statement of reasons include certain
statements that were obviously intended to rank as findings of fact. However, there
is no mention here of the advice given by APHA on Request 1. Paragraph 11 of the
statement, which is part of the ‘Background to Appeal’, states “it is also noted that,
in refining the request, the Appellant had not followed the advice given by APHA
about the best way to request the statistical information he required”. I consider this
part of the statement to be purely descriptive and not a finding of fact that Mr
Hendy failed to follow the Request 1 advice. I am therefore satisfied that the First-



12.

tier Tribunal erred in law by failing to consider Mr Hendy’s arqument that Request
2 was modified, at least in part, in response to APHA’s Request 1 advice. If I were
wrong that paragraph 11 of the statement is purely descriptive, I would still find
that the First-tier Tribunal erred in law. If the First-tier Tribunal found that Mr
Hendy failed to follow the Request 1 advice, it gave inadequate reasons for that
finding. Request 2 related to only two years rather than thirteen and undoubtedly
simplified the conditions of his request (a feature of Request 1 that was identified as
problematic in APHA's advice). In those circumstances, the duty to give adequate
reasons required the First-tier Tribunal to explain why, despite Request 2 having
been narrowed in a manner that was not inconsistent with the general aspects of
the Request 1 advice, it was satisfied that Mr Hendy failed to follow the Request 1
advice.

We have taken careful account of the above context in which the appeal now falls to
be re-decided.

The remitted appeal

13.

14.

15.

In Ms Thelen’s skeleton argument provided on 30 May 2022, well in advance of the
hearing, APHA additionally seeks to rely on the exemption at section 12 of FOIA:
that complying with the request would exceed the relevant cost limit. As confirmed
in Birkett v. DEFRA [2011] EWCA Civ 1606, subject to the Tribunal's case
management powers a public authority is entitled to invoke additional exemptions
at any point during the proceedings. Mr Hendy has raised no objection, and we are
satisfied that it is fair to permit APHA to argue this additional exemption.

The appeal was heard on 28 June 2022 by CVP, all participants connecting remotely.
No adverse technical issues were encountered, and we are satisfied that the appeal
was as fairly and effectively heard as if it had taken place entirely within a physical
courtroom. Mr Hendy represented himself, and APHA was represented by Ms
Thelen of counsel. The Commissioner did not attend and was not represented. The
documents to be considered were agreed as comprising the following;:

a. Open bundle of 556 pages;

b. Supplementary bundle of 959 pages;

o

“ Appellant’s final submission” of 12 pages;
d. “Closing submission of David Hendy” of 6 pages;
e. Ms Thelen’s skeleton argument of 19 pages.

The Tribunal heard evidence from Mr Hendy and his witness Dr Hazel Wright, and
then from APHA'’s witnesses Ms Allison White and Mr Ross Akehurst. The parties
made their closing submissions and our decision was reserved. The Tribunal
apologises for the subsequent delay in promulgating this decision. We are satisfied
that no unfairness arises from us now deciding the appeal: a contemporaneous note



was taken of all the evidence and submissions, and the panel deliberated upon,
reached and noted its principal conclusions shortly after the hearing.

Issues & Legal Framework

16.

The issues are:
EIR or FOIA?

a. We must first address the applicable regime in this appeal: the EIR or FOIA.
APHA applied FOIA. The Commissioner applied the EIR. This Tribunal found
that FOIA applied, but that decision has been set aside. While UT] Mitchell
notes at [34] that this part of the decision was not challenged before the Upper
Tribunal, when the decision was set aside no explicit direction was given on
this topic pursuant to section 12(2)(b)(i) of the Tribunals, Courts and
Enforcement Act 2007. The parties have treated the issue as still being at large,
and out of caution we do likewise.

FOIA Section 12 - Cost limit

b. We consider that this exemption should be examined first. If FOIA is the
applicable regime, and compliance would exceed the prescribed limit, then
this will dispose of the appeal. If the EIR apply, then our findings on the cost
of compliance will inform the next issue.

EIR Regulation 12(4)(b) / FOIA Section 14 - Manifestly unreasonable /
vexatious

c. The Tribunal will decide whether the request is either manifestly
unreasonable or vexatious and, if so, whether the public interest nonetheless
requires the information to be provided.

17. The principles by which the Tribunal decides the above issues were confirmed by the

18.

Upper Tribunal in Information Commissioner v Malnick and Anor [2018] UKUT 72
(AAC) at [45] and [90]. Section 58(2) of FOIA provides that the Tribunal may review
any finding of fact on which the notice in question was based. This has been
authoritatively held to mean that the Tribunal exercises a full merits appellate
jurisdiction, making any necessary findings of fact and then deciding for itself
whether the provisions of FOIA have been correctly applied. But it does not start
with a blank sheet: the starting point is the Commissioner’s decision, to which the
Tribunal should give such weight as it thinks fit in the particular circumstances. The
issues are to be decided as of the date of the public authority’s response, in this case
22 July 2019: Montague v Information Commissioner and DIT [2022] UKUT 104
(AAC).

Finally, APHA’s written submissions include that it “does not hold the data
requested - it would have to produce new data by extracting the information
necessary to create the figures requested.” It was clarified at the hearing that



“produce” referred here to extraction from APHA’s database, rather than being
intended to introduce a discrete issue under section 1(1) of FOIA as to whether APHA
holds the requested information at all.

EIR or FOIA?

19.

This depends on whether the information sought is “environmental information”.

Legal principles

20.

21.

22.

“Environmental information” is defined by the EIR at regulation 2(1) as including
any information in written, visual, aural, electronic or other material form on (so far
as relevant in this appeal):

(a) the state of the elements of the environment, such as air and atmosphere,
water, soil, land, landscape and natural sites including wetlands, coastal and
marine areas, biological diversity and its components, including genetically
modified organisms, and the interaction among these elements;

(c) measures (including administrative measures), such as policies, legislation,
plans, programmes, environmental agreements, and activities affecting or
likely to affect the elements and factors referred to in (a) and (b) as well as
measures or activities designed to protect those elements;

(f)  the state of human health and safety, including the contamination of the food
chain, where relevant, conditions of human life, cultural sites and built
structures inasmuch as they are or may be affected by the state of the elements
of the environment referred to in (a) ...

In BEIS v ICO & Henney [2017] EWCA Civ 844 the Court of Appeal upheld a decision
by the Upper Tribunal that the communications and data component of the
government’s Smart Meter Programme is “environmental information”. The issue
between the parties was when and whether information on a measure which does
not in itself affect the state of the elements of the environment or the factors referred
to in regulation 2(1)(a) and (b) of the EIR, can be information “on” another measure
which does.

The Court of Appeal confirmed that the EIR must be interpreted as far as possible in
accordance with the purpose of Directive 2003/4/EC, and the Aarhus Convention to
which it is intended to give effect, including that the objective that the public may be
better informed and better able to contribute to environmental decision-making if
given access to the requested information. Those provisions, taken with domestic and
European authority, point towards a broad interpretation of the term “environmental
information”. In addressing the ‘measures’ to which regulation 2(1)(c) refers, Beatson
L] held that identifying the measure that the disputed information is “on” may



23.

24,

25.

require consideration of the wider context, and is not strictly limited to the precise
issue with which the information is concerned. In purposively applying regulation
2(1), the information has to be considered in its context. There must nonetheless, he
held, be a limit. The provisions are not intended to give a general and unlimited right
of access to all information held by public authorities which has a connection,
however minimal, with one of the environmental factors mentioned.

Henney was subsequently applied by the Upper Tribunal in DfT, DVSA and Porsche
Cars GB Ltd v ICO and Cieslik [2018] UKUT 127 (AAC). That case concerned
information regarding a safety test of a car where the car’s throttle was alleged to
have been designed to circumvent environmental legislation in respect of noise
emissions. This was held not to be environmental information, the connection
between testing for safety and the effect upon the environment being too remote. The
test was neither intended to assess environmental elements or factors, nor was it
conducted by a body with an environmental remit. Even if the test results were to
shed light on a vehicle’s performance in environmental tests, that “would be no more
than incidental”. The contrary approach, such as that of this Tribunal with which the
Upper Tribunal was concerned, would encompass information about any activity
which involves running an engine. Virtually anything done by any person or thing
has some level of effect on or interaction with the environment. The Upper Tribunal
also held that a public authority could not be expected to assess the merits of any
“underlying environmental grievance” of the requester in order to determine
whether information fell within the regulation 2(1) definition.

Henney and Cieslik are primarily concerned with measures under regulation 2(1)(c),
but we see no reason why the contextual approach they recommend should not apply
to the other elements listed in regulation 2(1).

The Commissioner’s guidance “What is Environmental Information” states that
human health and safety at regulation 2(1)(f):

. refers to a collective state of human health and safety. It includes such matters as
diseases, medical conditions and risks to human safety. The definition specifically
mentions the contamination of the food chain, which follows concerns over environmental
factors affecting our food.

The parties’ positions

26.

27.

Mr Hendy has not taken any position on the applicable regime.

In the decision notice the Commissioner noted that the requested information relates
to a programme which aims to reduce and ultimately eradicate bovine TB. While
APHA had argued that the risk to human health from bovine TB is very low, the
information nonetheless related to TB testing under that initiative and therefore
related to human health and potential contamination of the food chain. The
Commissioner has otherwise put forward no submissions on the issue.

10



28.

APHA argues that the applicable regime is that contained in FOIA. Ms Thelen put
forward five arguments. First, the information was plainly concerned with bovine
health rather than human health. The requested information merely comprises
statistics on the incidence of bovine TB while saying nothing about effects on human
health or contamination of the food chain. Second, the Commissioner’s analysis
neglected the requirement at regulation 2(1)(f) that human health be affected by one
of the elements of the environment at (a) or (b). Third, the Commissioner’s analysis
fails to substantiate the claimed connection between the raw statistical data requested
and Defra’s anti-bovine TB programme. Fourth, the information cannot relate to the
element of biological diversity which, by definition, is concerned with the balance
between species. Fifth, the Commissioner’s analysis would require any information
relating to bovine TB testing to be treated as environmental information simply
because one of the governments objectives is to mitigate the risk to human health
posed by bovine TB. That would fail to reflect the principle that information which
has only a minimal connection with the environment is not to be treated as
environmental information.

Consideration

29.

30.

31.

As recognised in Henney, where to draw the line in a particular case is not always
easy. We reject Ms Thelen’s first, third, and fifth arguments above as requiring far
too narrow a focus on the subject with which the information is specifically
concerned. The wider context must be considered, being that a purpose of bovine TB
reduction is to protect human health. There is no need for it to be the principal
purpose, and the connection between bovine TB reduction and the information
requested in this appeal is obvious.

We do accept Ms Thelen’s second and fourth arguments. While the requested
information may well be “on” the state of human health and safety, regulation 2(1)(f)
also requires that the state of human health and safety be affected (or may be affected)
by “the state of the elements of the environment referred to in (a) or, through those
elements, by any of the matters referred to in (b) and (c)”. None of the elements
referred to in (a) appear to us to be engaged by the spread of disease in livestock. It
might be wondered whether the element of ‘biodiversity’ might be engaged if a clear
enough connection were established between the use of this data and the bovine TB
reduction measure of culling wildlife, but there is no evidence or argument before us
on the point.

We therefore conclude that the applicable regime is that contained within FOIA.

FOIA Section 12 - Cost limit

Legal principles

32.

FOIA does not oblige a public authority to comply with a request for information if
it estimates that the cost of compliance would exceed the appropriate limit. In this
appeal, the Freedom of Information and Data Protection (Appropriate Limit and
Fees) Regulations 2004 prescribe a limit of £600 and an hourly rate of £25 for the work

11



33.

34.

of the public authority’s personnel. If no costs other than time are claimed, the
question is therefore whether complying with the request would take more than 24
hours. The statute’s use of the word ‘would” likely indicates a higher degree of
certainty than if read ‘may’ or ‘might’.

The public authority’s estimate must be reasonable, in the sense of being sensible,
realistic and supported by cogent evidence. It may only take account of the following
activities:

a. determining whether the public authority holds the information,

b. locating it, or a document which may contain the information,

c. retrieving it, or a document which may contain the information, and
d. extracting it from a document containing it.

As held in Kirkham v Information Commissioner [2018] UKUT 126 (AAC), the test is
subjective to the public authority but then qualified by an objective element. The
Tribunal first makes findings as to the nature of the estimate made by the public
authority. These will be related to the way in which the public authority holds the
information; FOIA does not impose any particular record-keeping practices. The
Tribunal may next remove from the estimate any amount which it considers
unreasonable, either on account of the nature of the activity to which it relates or its
amount.

The nature of APHA'’s estimate

35.

36.

Notwithstanding the late reliance on this exemption, APHA had already estimated
the time needed for compliance when assessing whether the request was vexatious.
The estimate now put forward is 39 hours and 9 minutes, well above the relevant
limit. We are grateful to Ms Thelen for so clearly signposting - at paragraphs 45-52
of her skeleton argument and at the hearing - which of the bundle’s many exhibits,
appendices and annexes, and which parts of the witness evidence, now comprised
APHA'’s up-to-date evidential case in support of that estimate.

First is the witness statement of Allison White dated 20 February 2020, made for the
purposes of the present appeal. She works for APHA as a Records Manager and also
manages its Access to Information Team. Her evidence is more relevant to the overall
burden of the request on APHA within the context of vexatiousness but does give
useful factual background on the way in which the requested information is held and
how it would be extracted. At page 9 of her witness statement is a table entitled
“Table 17, which sets out time estimates for various tasks involved in providing the
information. She used those figures to reach an estimate of approximately 50 hours.
Ms White attended the hearing before us and confirmed her witness statement was
true to the best of her belief at the time it was signed. There were practical obstacles
to her giving further oral evidence that we need not describe in this decision. Ms
Thelen confirmed that she would not object to Mr Hendy’s closing submissions

12



containing points that had not been put in cross-examination, nor would she argue
that this reduced the weight they carried. Nor did Mr Hendy object to the procedural
course that was adopted.

37.Second is the evidence of Ross Akehurst, the Team Manager of Management
Information and Data Architecture Services - the “MIDAS” team. He has made two
witness statements. The first is dated 25 June 2018 and was made for the purposes of
the previous appeal in respect of the 2017 Request, dismissed by this Tribunal on 11
October 2018. By implication, the Tribunal’s reasons for dismissing the appeal
included that Mr Akehurst’s evidence was accepted. At paragraph 57 of that
statement Mr Akehurst describes having produced a document called “Annex 4A”
with some detailed workings on one of the alternative options said to have been put
forward by Mr Hendy. Annex 4A had then been used by Ms White to produce Table
1.

38. Mr Akehurst’'s second witness statement is dated 8 April 2022 and was made in
recognition of the Upper Tribunal’s finding that the 2017 Request had been for one
of the two alternatives specified rather than for both (see paragraph 11 above). It
therefore exhibits updated versions of the figures in Ms White's statement, removing
time related to the second alternative. One of these - “Table 1 Updated”, an updated
version of Ms White’s Table 1 - is a key document in this appeal. It was confirmed
by both Mr Akehurst in evidence and Ms Thelen in submissions that Table 1 Updated
represents its case in this appeal on the estimated cost of compliance. Its total of 38
hours and 9 minutes is broken down as follows:

a. “Initial Exploration Time” - 27 hours and 53 minutes, made up of:

i. Part (a) - Designing and planning the method of data extraction as set
out in Appendix 2 Updated - 19 hours and 37 minutes;

ii. Part (b) - Extracting certain data required in respect of every year
requested (one-off extracts) as set out in Appendix 2 Updated - 2 hours
and 40 minutes;

iii. Part (c) - Extracting the data for 2016 as set out in Appendix 2 Updated
- 5 hours and 36 minutes.

b. “Development Time” - report scheduling and running, and manipulating data
to be presented in Excel spreadsheets - 5 hours 36 minutes;

c. “Test time (quality assurance)” - reviewing and testing the output for
accuracy - 3 hours and 40 minutes;

d. “Finalising (compilation)” - 1 hour.

39. Each of these figures is reached by taking the figures for “Ross Akehurst time
calculations for 2017 Request (revised)” and then applying them to the work required
by the narrower 2018 Request.

13



40. The main focus at the hearing was on “Initial Exploration Time”. In Table 1 Updated,

41.

42.

43.

44.

that heading is footnoted as follows:

T At the time of the refusal, on 19 December 2018, officials would have needed to re-
familiarise themselves with the Initial Exploration Work carried out in relation to the
2017 Request. This is the Further Exploration Time at Table 1 of Allison White’s witness
statement dated 20 February 2020, totaling 6 hours. This time is relevant to the actual
time APHA would need to take in order to comply with the request today.

That footnote is confirmed by the way in which Part (a) is described in relation to the
2018 Request in the relevant column of Table 1 Updated:

Applying Ross Akehurst time
calculations to 2018 Request

Part a. was done for the 2017
Request, but APHA would have
relied upon it in order to answer
the 2018 Request.

Parts b. and c. were done for the
2017 Request, but APHA would
have needed to repeat them for
the 2018 Request due to
passage of time.

This commentary speaks for itself. Part (a), the 19 hours and 37 minutes, was
necessary to meet the 2018 Request but had already been done. Part (b), 2 hours and
40 minutes, and Part (c), 5 hours and 36 minutes, had been done previously but
would have to be done again; further commentary explains that this is due to the
possibility of changes to the underlying dataset, which we accept.

In oral evidence it was first clarified with Mr Akehurst that Part (a) had already been
done by the time Mr Hendy made the 2018 Request. He confirmed that it had, but
explained that it had been included in the time estimate because it was essential to
comply with the 2018 Request. He explained that he saw two possible ways of
approaching the estimate. If the 2018 Request were seen as a narrowed 2017 Request
then the 19 hours and 37 minutes had clearly gone towards complying with it. If, on
the other hand, the estimate should be produced on the hypothesis that the 2017
Request had never been made, then that hypothetical scenario would require 19
hours and 37 minutes” work to be done. Either way, the time ought to be included.

Mr Akehurst was referred to the footnote and confirmed that 6 hours was a
reasonable estimate of the time that would have to be spent by APHA re-familiarising
itself with the work done under Part (a). He was referred to Ms White’s original Table
1, which had a separate row in the table after “Initial Exploration Time” called
“Further Exploration Time” described as follows:
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45.

46.

6 hours (reading-in time; setting up new schedule; Amending existing reports;
Discussing and dealing with IT system)

He confirmed that the separate row in Ms White’s table and the footnote in his table
were two ways of representing the same thing. This is consistent with paragraph 14
of his second witness statement.

We pause at this point in Mr Akehurst’s evidence to note that neither of his two
possible approaches described at paragraph 43 above represent the correct approach
to s.12 of FOIA. In her closing submissions, Ms Thelen argued that Request 2 was
properly seen as a narrowing of Request 1 and treating them as part of the same
request for costs purposes did not offend against the statutory scheme. We cannot
accept this. For the purposes of FOIA, Requests 1 and 2 are separate requests and the
cost of the former cannot be added to the cost of the latter. Section 12(4) provides
that:

(4) The Minister for the Cabinet Office may by regulations provide that, in such
circumstances as may be prescribed, where two or more requests for information are
made to a public authority —

(a) by one person, or

(b) by different persons who appear to the public authority to be acting in concert
or in pursuance of a campaign, the estimated cost of complying with any of the
requests is to be taken to be the estimated total cost of complying with all of them.

47. When empowering the Minister for the Cabinet Office to make regulations as to

48.

when the cost of two or more requests may be aggregated, Parliament saw fit to limit
the circumstances to those at s.12(4)(a) and (b). This is incompatible with the public
authority being permitted to do so in much wider circumstances simply due to a
thematic link, or due to the second request being subsequent to advice and assistance
given under section 16. In agreement with paragraph 65 of the Commissioner’s
guidance on the cost of compliance, we hold that s.12 and the Fees Regulations cannot
be read as allowing a costs estimate to include costs that have already been incurred
in relation to a previous request (save where the conditions specified in the Fees
Regulations apply). On that basis, the 19 hours and 37 minutes should be altered to
6 hours. That is the time, as the footnote, documents and witness statements make
clear, that would actually be spent on the 2018 Request.

We do not criticise Mr Akehurst for failing to appreciate the legal position when
expressing his view on what a reasonable estimate might include. He is a data
scientist rather than a lawyer, and it may well be frustrating to discover that such a
significant amount of work falls to be discounted. We did, however, identify a
watershed in his evidence. Upon suddenly appreciating from the panel’s questions
that inclusion of previously-done work might be impermissible, he changed his
position. Rather than 6 hours being how long Part (a) of Initial Exploration Time
would actually take, he now described it as the amount of time that could be deducted
from the original figure. In answer to further questions from Ms Thelen he went
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49.

50.

turther, stating that the 6 hours should be specifically deducted from one particular
task appearing on Appendix 2 Updated: “Two staff members - planning / design -
11 hours”. He explained, in essence, that this task was a series of meetings and
communications. Ms Thelen asked him if further time could be deducted from the
other rows in Appendix 2 Updated that comprise the Initial Exploration Time Part
(a) in Table 1 Updated. He scanned the various rows, thinking them through, and
found 2%2 hours of further deductions from other rows. The remaining tasks, he said,
would all have to be repeated. If this second position is correct, it means that the 19
hours and 37 minutes is reduced to 11 hours and 7 minutes instead of 6 hours.

Having carefully considered Mr Akehurst’s evidence, we are satisfied that the second
position he expressed was inconsistent with the first. It is the first position that mostly
likely represents APHA’s true estimate. Unlike the second position, it is consistent
with the actual wording of the footnote and commentary on Table 1 Updated and
with the way in which the 6 hours is accounted for in Ms White’s original Table 1.
The narrow scope to the 6 hours” work in Mr Akehurst’s second position is
inconsistent with both the wording of the footnote and the wider scope given to that
work by Ms White (see paragraph 44 above). The identification on the fly of further
deductions from Part (a) was unconvincing. If further deductions could so easily be
found, then why was only the 6 hour figure so clearly identified in the written
documents? The answer, we find, is that the 6 hours is not a deduction at all.
Reinforcing that analysis is our observation that, towards the end of his evidence, Mr
Akehurst became more concerned with advocating on behalf of APHA than simply
answering the questions put to him; an example being when he disagreed with some
figures put to him by Mr Hendy, only to change his mind when it was pointed out
that the figures had simply been replicated from Mr Akehurst’s own.

For the reasons above, we find that APHA’s genuine subjective estimate of Part (a)
of the “Initial Exploration Time” for the purposes of s.12 is 6 hours. The remaining
figures in Table 1 Updated reflect APHA’s genuine subjective estimate. This gives a
total estimate of 24 hours and 32 minutes.

Reasonableness

51.

The relevant principles are already set out above. Mr Hendy’s criticisms of various
amounts claimed by APHA are helpfully set out in his document entitled
“ Appellant’s Final Submission”. Most concern the tasks that make up the 19 hours
and 37 minutes, and we have already reduced that to 6 hours. Given our conclusions
on subsequent issues we are content to take a broad brush approach and assess the 6
hour period as reasonable, provided that it has the wider scope described in Ms
White’s original Table 1. We therefore do not need to address Mr Hendy’s specific
criticisms, but we would otherwise have had concerns on the extent to which the
original figure included time recording (and how long was spent doing it) and
internal conversations between APHA personnel and Ms White. The panel, with its
specialist experience, consider that the latter activity in particular is not reasonably
included in an estimate. It is the time spent in location, retrieval and extraction that
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52.

53.

54.

55.

matters, rather than time spent telling someone else how to do it or how it has been
done.

Under the heading “Finalising (compilation)”, APHA specifies 1 hour. Mr Hendy
argues that none of the permitted categories of work include composing the response
letter to the requester. The Commissioner’s guidance is silent on this particular issue,
but as a matter of plain language we agree that communicating information to the
requester does not fall within the permitted categories; they all end at the point at the
information is retrieved or extracted.

In some cases, explanation of data might properly fall within retrieval and extraction
if it is necessary for the information to be understood at all - for example, “on this
spreadsheet, column A represents X”. But in this case the need to do this on top of
the various other tasks, which devote significant time to conversion of reports into
spreadsheets and quality checking, is not cogently explained. Asked about this cost
in oral evidence, Mr Akehurst said that it was first to produce an email to Mr Hendy
setting out the context of the information “to confirm to him that he is getting what
he thought he was asking for” and second to communicate with Ms White’s team so
that she could deal with any follow-up questions from Mr Hendy. We cannot see that
either task falls under one of the permitted categories of work, and we exclude this
hour from the estimate.

Another challenge is to the testing of data extracted. The approach taken by APHA
is to apply a 25% uplift to represent time verifying and testing results. Mr Hendy
objects to that uplift applying to those tasks which are already concerned with
testing, resulting in an additional 40 minutes, describing it as “testing the testing”.
Mr Akehurst’s response was to draw an analogy with installing an IT system. Each
of the individual computers must be checked to see if it is working, but so too must
the overall system once it has been installed. While we understand that analogy,
insufficiently cogent evidence is provided to justify its application to the particular
tasks. Asked questions on the specific tasks by Ms Thelen, Mr Akehurst
demonstrated a degree of uncertainty as to why they did not fall within the general
uplift. Given our assessment of his evidence above, we are unable to accept mere
assertion that they would have been properly included. Mr Hendy had flagged this
concern well in advance, and we cannot find that APHA’s inclusion of this 40
minutes is supported by cogent evidence. We deduct it from the total.

We have reduced the estimate by a further 1 hour and 40 minutes, which takes it to
22 hours and 52 minutes. This is below the cost limit and the exemption at s.12 does

not apply.

FOIA Section 14 - Vexatiousness

Legal Principles

56.

For the principles that apply to deciding whether a request is vexatious, we first turn
to Information Commissioner v Dransfield [2012] UKUT 440 (AAC). The Upper
Tribunal emphasised that the request must be vexatious, not the requester. A request
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57.

may be inconvenient, irritating, or burdensome to the public authority without
necessarily being vexatious; holding public authorities to account by giving access to
information is one of the purposes of the legislation. That creates a balancing exercise,
where the distress, disruption, irritation or burden caused by a request that must be
weighed against the justification for making it. It is important to adopt a holistic and
broad approach that considers all the relevant factual circumstances. They are likely
to fall under four headings: (a) the burden on the public authority and its staff; (b)
the motive of the requester; (c) the value or serious purpose of the request; and (d)
any harassment or distress. The Upper Tribunal gave more detailed guidance on each
of those topics, to which we shall refer within our own analysis.

An appeal against the Upper Tribunal’s decision in Dransfield was dismissed. In
Dransfield v The Information Commissioner [2015] EWCA Civ 454, Arden L] (as she
then was) approved the Upper Tribunal’s analysis and guidance subject to some
clarification of her own. While the aim of s.14(1) might be to protect the authority’s
resources from being squandered on disproportionate use of FOIA, as held by the
Upper Tribunal, that aim would only be realised if the high standard set by
vexatiousness was also satisfied. Parliament had chosen a strong word in “vexatious’,
meaning that the hurdle of satisfying it is a high one: consistent with the
constitutional nature of the right. It is an objective standard, primarily involving
making a request where there is no reasonable foundation for thinking that the
information sought would be of value to the requester, or to the public or any section
of the public. This, and a relevant motive that could be identified with a sufficient
degree of assurance, such as vengeance for the public authority’s actions, might both
be evidence from which vexatiousness could be inferred. Arden L] nonetheless
added that this “could not be said, however vengeful the requester, if the request was
aimed at the disclosure of important information which ought to be made publicly
available.” At [85], Arden L] also agreed that a request might be vexatious in part
because of, or solely because of, the costs of complying with it. The preservation of
the Upper Tribunal’s guidance in Dransfield has subsequently been confirmed in
authorities such as Cabinet Office v ICO and Ashton [2018] UKUT 208.

Consideration

58.

We divide our consideration into the list of topics suggested by the Upper Tribunal
in Dransfield, before setting out our overall conclusion.

The burden on the public authority and its staff

59.

60.

We have regard to all the circumstances, and particularly under this heading to the
the parties’ previous course of dealings and the number, breadth, pattern and
duration of requests.

APHA points to the time that this request would take to fulfil, together with that
spent already. The evidence of Ms White and Mr Akehurst gives more specific detail
on the burden that this is apt to cause. First, the request must be dealt with by data
scientists in the MIDAS team as the data must be extracted from a complex database,
requiring bespoke SQL queries to be written. It is a small team, having only 4
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61.

62.

63.

64.

personnel at the time of the 2018 Request. While personnel are engaged in that
activity for Mr Hendy, they cannot do it for APHA. Utilisation of APHA’s systems to
produce the reports can also prevent or destabilise their use for its own work. We
accept this, and find that the burden caused by Mr Hendy’s requests is greater than
if they could be fulfilled by employing administrative staff without specialist
qualifications or skills. For the purposes of s.14, it is also legitimate to consider the
amount of time that was spent on the 2017 Request. They can, as Mr Akehurst
attempted to do for the purposes of s.12, be looked at together.

Mr Hendy made either 31 or 32 requests (it does not matter which) between 2012 and
2019, and none since. It is accepted that around half of these relate to bovine TB.
Nonetheless, it is not suggested that any of those were as complex or burdensome as
the 2017 and 2018 Requests. Indeed, there is scant evidence from APHA on whether
they considered the requests prior to 2016 to be especially burdensome. In the
Decision Notice and the Commissioner’s Response it is recorded that APHA had
claimed that a total of 468 working days had been spent on Mr Hendy’s requests.

In his rule 24 Reply to the Commissioner’s Response, Mr Hendy disputed the figure
of 468 days. This would amount, he observes, to an average of 111 hours on each of
his requests. At page 236 of the supplementary bundle he presents a bar chart
showing the date of each of his requests, how long it took APHA to issue a response,
and the outcome. It can be seen that the requests are evenly spread out over the seven
year period and that APHA was able to comply with most of them within 20 days or
so. A minority were rejected, mostly under s.12. Mr Hendy therefore argues that the
468 day figure cannot be correct - not only would APHA have been entitled to refuse
far more requests under s.12, but it must also be questioned whether there is even
room for so many days within their response times.

Ms White’s response to Mr Hendy’s analysis is found at paragraphs 40-41 of her
witness statement. She says that Mr Hendy misinterpreted the 468 day figure as how
long had been spent working on his requests whereas it was always intended to be
the total time taken to respond, measured from the date of request to the date of
response. The letter to the Commissioner dated 12 July 2019, setting out the 468 day
tigure, is provided. We accept Ms White’s evidence that she had not intended to
mean that 468 days” working time had actually been spent working on fulfilment of
Mr Hendy’s requests. We do consider, however, that the Commissioner
misunderstood her letter in the same way as Mr Hendy. As it is, the figure does not
materially contribute to the issue of burden. We prefer the analysis conducted by Mr
Hendy, as described in the above paragraph.

Our conclusion on burden is that we do not consider the overall number of requests
to be manifestly excessive, given the period of time involved and that APHA were
able to either promptly comply with the requests or notify Mr Hendy that to do so
would exceed the cost limit. As suggested by Dransfield, we do take into account
whether the volume and duration of requests is unreasonable in light of the past and
anticipated future burden upon APHA, but there is no basis upon which to consider
that Mr Hendy’s future requests will routinely replicate the complexity of the 2017
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Request. Furthermore, Mr Hendy’s evidence is that he deliberately spaces out
requests and considers their complexity before making them. We accept his evidence
on this point alongside that concerning his motive in making the requests, as set out
below.

Motive

65.

66.

While FOIA is both “motive blind” and “applicant blind”, a proper application of
s.14 includes the underlying rationale or justification for the request and its
connection with the body of requests as a whole. As discussed in Dransfield, it may
be entirely proper for a journalist to find that a response opens up a new line of
inquiry that then justifies a new request, and so on. In other cases, a request might be
properly made about an issue of concern but then expand to cover a whole series of
unrelated matters and grievances that are unconnected to the original aim - the so-
called “drift”. Mr Hendy’s requests bear far more resemblance to the first example.
We see no hint of any purpose to the 2017 and 2018 Requests beyond scrutiny of
government policy concerning bovine TB. APHA has not suggested that Mr Hendy
is deliberately setting out to inconvenience or disrupt its operations, or acting out of
malice, nor could the evidence justify such a conclusion. We note in this respect Dr
Wright's evidence, discussed below, as well as a letter of support from Mr Roger
Blowey, who is the ‘Specialist in Cattle Health and Production (dairy)” at the Royal
College of Veterinary Surgeons. It is very unlikely that either would support Mr
Hendy if it was thought that he was acting out of any other motive than increasing
understanding of bovine TB transmission.

As recognised in the judgment of the Upper Tribunal, and as now acknowledged by
APHA, when making the 2018 Request Mr Hendy made a genuine attempt to narrow
the 2017 Request. APHA continues to criticise Mr Hendy for not revising his request
in the precise way that it had suggested, but puts forward no basis other than its now-
rejected case on s.12.

67. As already noted under the heading of burden, several of Mr Hendy’s previous

68.

requests had been rejected as exceeding cost limits. He has not brought routine and
meritless challenges against those decisions, and has limited his appeals to where he
genuinely disagrees with APHA’s conclusions.

There is nothing concerning Mr Hendy’s motive in making the request, we find, that
tends towards it being vexatious.

Value or serious purpose of the request

69.

APHA accepts that bovine TB is an issue of public concern, but argues that the
information requested makes no contribution to public understanding of the issue. It
points to its routine online" publication of data that enables public scrutiny, including
in conjunction with other organisations'i, as well as active collaboration with
academic researchers in which more data is released. It enters into arrangements with
universities that enable it to support research without (unlike FOIA compliance)
affecting its operations. Mr Hendy does not dispute this, and we accept in principle
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70.

71.

72.

73.

that the wide range of information made available by APHA may reduce the
likelihood of the burden of compliance with Mr Hendy’s request being
proportionate.

Ms White and Mr Akehurst give evidence that APHA does not consider the
requested information to be useful. Mr Akehurst’s statement contains the following;:

Dr Parry considers there is good reason to question the value of the data requested. Cattle
movements are a known risk factor for spread of bovine tuberculosis and it is unclear
what the requested data would add to existing knowledge. She notes that the value of the
data set is limited by the following: (i) it covers only Devon; (ii) it does not distinguish
between volume and source of cattle movements (e.g., large scale and small scale
movements, those from high and low risk herds or areas, etc.); and (iii) of the risk factors
would need to be taken into account to measure association and attribute risk to cattle
movements.

Inevitably, the weight that can be attributed to this evidence is seriously reduced by
the way in which it is given. If APHA wishes to rely on Dr Parry’s evidence then a
witness statement ought to have been provided, or at least correspondence in her
own words rather than as paraphrased by Mr Akehurst.

As well as the usefulness of the data itself, APHA has concerns over it being provided
to Mr Hendy in particular. He is not a published academic, and APHA expresses
concern that he may misinterpret the data he receives to draw false conclusions. We
accept, hypothetically, that a request from a published academic is less likely be
vexatious, but that principle should not be over-extended. The entitlement at s.1(1)
of FOIA would be undermined if a public authority reserves academic-grade data to
those it deems able to properly understand it. If release of particular information
would prejudice the conduct of public affairs, then the corresponding exemption in
FOIA can be argued. In this appeal, we place little weight on APHA’s concerns over
Mr Hendy’s academic qualifications and ability.

Mr Hendy has adduced evidence in response to APHA’s case on the information’s
value. We heard evidence from Dr Hazel Wright, Senior Policy Officer of the
Farmer’s Union of Wales. In a letter, she states as follows:

On behalf of the Farmers” Union of Wales, I am writing to confirm that your FOI request
for the above data represents a valuable source of information on the distribution and
determinants of this disease within cattle populations.

There remains a need for full transparency and rigour in the provision of bovine TB
information. Indeed, whilst some relevant data on bovine TB is provided by the relevant
authorities, full data provision is lacking and this creates information gaps which do not
offer stakeholders an holistic picture of disease epidemiology.

The data requested should aid stakeholders, such as the FUW, in scientifically reviewing
current TB policies and should help provide direction to future policy and eradication
programmes. Furthermore, the provision of this information is essential in providing
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accountability by ensuring that current controls are in line with the best available data
and evidence.

This data should improve scientific evaluation of the relative risk of cattle movements in
bovine TB transmission and this is especially pertinent given current policy moves
towards risk-based trading regimes. This data is therefore pivotal in ensuring that
current controls and policies in this area are fit-for-purpose.

The scientific and data analysis expertise residing with the FUW'’s Policy Department
ensures that all TB data - including that relating to the current FOI request - can be
readily evaluated, analysed and disseminated in a manner that ensures full
understanding by farmer members.

The costs incurred when responding to this FOI request are negligible when compared to
the current costs borne by both cattle keepers and government as part of current bovine
TB control programmes.

74.Dr Wright's evidence was subject to competent and comprehensive cross-

75.

examination by Ms Thelen. Dr Wright explained her academic qualifications and
experience as a statistician. We accept that she is well placed to understand the
potential use of data such as that requested by Mr Hendy. She gave a thorough
description of the public data sources made available by APHA and DEFRA, and
their benefits and shortcomings. The raw data publicly released by APHA is
particularly useful to her farming policy work but omits information on herd
numbers and movements. This is a point that is also made in Mr Blowey’s letter of
support. The information would be useful to understand whether a decline in
infection rates is a result of measures taken against bovine TB by DEFRA, or is
actually attributable to a the decline in the number of herds. Given the significant
consequences to the farming industry of anti-TB measures, there is a strong public
interest in there being as full an evidential picture as possible. Contrary to Dr Parry’s
concern that limiting data to Devon reduced its usefulness, Dr Wright considered
regional data to be potentially useful because bovine TB spreads in different ways in
different parts of the country. She accepted that the requested information would
only provide a small part of the picture and could not justify drawing any
conclusions on the effectiveness of government policy by itself, but considered that
it would have the potential to indicate where future research might be warranted.
Asked about misinterpretation of data, Dr Wright responded that this was a risk in
any data analysis, but the risk of error was not increased simply because the
underlying topic is controversial. Dr Wright expressed gratitude for the amount of
work that APHA does with external researchers and for the information that it does
make publicly available.

We considered Dr Wright to be an impressive witness, clearly qualified to give the
evidence she did. She candidly accepted the limitations of the data, while giving a
cogent explanation of how it nonetheless had the potential to contribute to further
research on a topic of considerable importance to a section of the community. We
also take into account Mr Blowey’s letter of support, which also suggests that there
may be value in the requested data.
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76.

Considering all the evidence, we find that the requested information would be of
value to Mr Hendy as a person interested in the research underpinning government
policy concerning bovine TB, and to the public, given the effect of that policy on the
farming industry. There is a strong public interest in disclosure.

Harassment or distress

77. 1t has not been suggested that Mr Hendy has engaged in any harassing or abusive

behaviour. He has certainly been persistent, and on occasion may have taken a
somewhat exasperated tone in his correspondence (for example, describing APHA's
position as “rubbish”), but he has remained civil. APHA say that his requests cause
“distress” due to the disruption they cause.

Conclusion on vexatiousness

78.

79.

80.

Save for the lack of clarity in the 2017 Request observed by UTJ Mitchell, no real
criticism can be made of Mr Hendy as to the way in which he has made his requests
or their underlying motive. We have also found that there is a strong public interest
in favour of disclosure. In this case, vexatiousness therefore really depends on
whether the burden imposed by his requests is proportionate to the value of the
information sought.

In_ Cabinet Office v ICO and Ashton [2018] UKUT 208, the Upper Tribunal considered
the authorities and concluded as follows:

27. The law is thus absolutely clear. The application of section 14 of FOIA requires a
holistic assessment of all the circumstances. Section 14 may be invoked on the grounds of
resources alone to show that a request is vexatious. A substantial public interest
underlying the request for information does not necessarily trump a resources argument.
As Mr Armitage put it in the Commissioner’s written response to the appeal (at §18):

a. In deciding whether a request is vexatious within the meaning of section 14(1),
the public authority must consider all the relevant circumstances in order to reach
a balanced conclusion as to whether a request is vexatious.

b. The burden which compliance with the request will impose on the resources of a
public authority is a relevant consideration in such an assessment.

c. In some cases, the burden of complying with the request will be sufficient, in
itself, to justify characterising that request as vexatious, and such a conclusion is
not precluded if there is a clear public interest in the information requested. Rather,
the public interest in the subject matter of a request is a consideration that itself
needs to be balanced against the resource implications of the request, and any other
relevant factors, in a holistic determination of whether a request is vexatious.

We carefully take a broad and holistic view in accordance with that guidance, taking
into account all the circumstances we have set out above. The burden upon APHA’s
resources imposed by Mr Hendy’s requests is certainly significant. Tempering that
observation is the somewhat unusual nature of the 2017 and 2018 Requests. If they
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81.

82.

83.

are taken together then, as argued by APHA, compliance is well above the s.12 cost
limit. The 2018 Request only falls below the cost limit because of the abortive work
that had already been carried out on the 2017 Request. There is no suggestion that
such circumstances have arisen before, nor that they are likely to arise again. An
entirely novel request in the future that requires a similar scale of work will quickly
be identified as engaging s.12. Nor is Mr Hendy free to make unduly frequent or
burdensome requests for similar information to that presently sought, for example
for other regions or years, simply because APHA can now fulfil them with less than
24 hours’” work - the overall burden of such requests could well justify a finding of
vexatiousness in the way described in Ashton.

In this appeal however, we find that the high standard of vexatiousness has not been
reached. The public interest in disclosure of the requested information outweighs the
resource implications of compliance.

As a final observation, we note Mr Hendy’s suggestion that the misunderstanding of
the 2017 Request may be to blame for any distress felt by APHA's personnel. We see
no reason to expand on what has already been said by UTJ Mitchell concerning that
misunderstanding, but Mr Hendy may have a point. It is important that his future
requests are entirely unambiguous as to the data he seeks, proportionate in their
scope and frequency, and capable of the same weighty justification as was provided
in this appeal by Dr Wright. It also important that APHA does not let the burden they
impose cloud its judgement on how best to respond to them. The way in which its
case on s.12 was presented in this appeal may represent such a lapse of judgement.
As stated in the Commissioner’s guidance:

... it is good practice to consider whether a more conciliatory approach would practically
address the problem, before you choose to refuse the request. You should focus on trying
to get the requester to understand the need to moderate their approach and appreciate the
consequences of their request(s).

A more conciliatory and constructive approach by both parties might well have
avoided considerable expense of resources by APHA, and this is a feature to which
the Commissioner and the Tribunal will no doubt be alive in any future dispute.

Signed Date:

Judge Neville 1 June 2023

i https://ico.org.uk/media/action-weve-taken/decision-notices/2019/2615490/fer0830908.pdf

i Hendy v Information Commissioner & Animal and Plant Health Agency [2020] UKFTT 2019_0295
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il Hendy v Information Commissioner & Animal and Plant Health Agency [2021] UKUT 308 (AAC) —
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